Virginia Base Mapping Program (VBMP)

VBMP Orthophotography Data

License Agreement for Governmental Users
This is a license agreement (the “License Agreement”) between the Commonwealth of Virginia (the “Commonwealth”), through the Virginia Geographic Information Network Division of its Department of Technology Planning (“VGIN”), and _VA Dept. of Transportation__, a Virginia governmental entity with its main office at 1401 East Broad Street, Richmond VA_ (“Licensee”), relating to the Commonwealth’s provision of orthophotographs of Virginia area regions and related data to Licensee.  The parties agree as follows:

1. Definition of “Data”:  As used in this License Agreement, “Data” means some or all of the digital orthophotography, digital terrain models and ancillary data which has or will be produced by the Virginia Base Mapping Program, as well as any orthophotographs derived therefrom, whether in printed or electronic form. “Orthophotographs” are understood to be photo-like images, and do not include line drawings created by Licensee that lack a photo-like image or digital data created by Licensee that do not convey a photo-like image.
2. Delivery of Data.  As soon as practicable after execution of this License Agreement, the Commonwealth shall provide Licensee with Data selected by the Commonwealth, and from time to time, may provide (or allow others to provide) Licensee with additional or replacement Data.  Licensee will sign an acknowledgement form provided by the Commonwealth to identify the Data provided.  The Data as provided will be marked with the proprietary notice referred to in section 4 below. The Commonwealth may require payment of a fee for media and transfer costs. These costs will not exceed the actual cost incurred by the Commonwealth and will be detailed in advance if requested. 
3. Use and Disclosure.  Licensee shall not disclose or permit disclosure of Data to any entity or individual, except as follows:

a. Employees: Licensee may disclose Data to its own employees, to be used solely for Licensee’s official governmental purposes, provided all other provisions of this License Agreement are met; 

b. Other Virginia Public Sector and Non-Profit Licensees: Licensee may disclose Data to employees of another Virginia public body or Virginia Non-Profit entity, but only if:

i) The other public body or non-profit entity is included in VGIN’s list of “Virginia Public Sector and Non-Profit Licensees of VBMP Data,” which list is accessible through VGIN’s website ( http://www.vgin.state.va.us );

ii) Licensee obtains and retains for the Commonwealth a signed acknowledgement from the recipient public body or non-profit entity which:  (a) identifies all the Data provided, (b) acknowledges receipt of the Data and the date the data were received, and (c) acknowledges that all the data so received are property of the Commonwealth of Virginia and constitute “Data” as that term is used in the recipient public body’s or non-profit entity’s agreement with VGIN for licensing VBMP Orthophotography Data, and

iii) All other requirements of this License Agreement have been met.

c. Contractors: Licensee may disclose Data to employees of a contractor, to be used solely to perform contract work for Licensee, but only if the following prerequisites are met:

i) The Data to be disclosed are only those that will be used for specific project(s) on which work is ready to begin.  For example, it is not permissible to disclose Data to a contractor for projects that might or might not be ordered;
ii) Licensee and its contractor have signed the attached form agreement entitled “Attachment A – Contractor’s Agreement”, with no changes or additions to the form and all information correctly filled in; 

iii) Licensee keeps the signed Contractor’s Agreement form on file at all times; and

iv) All other requirements of this License Agreement are met.

After completion of the work for which the Data were needed, Licensee shall follow the Commonwealth’s instructions for assuring that the contractor retains no copy of the disclosed Data.

d. Hardcopy Prints of VBMP Data:  Licensee may disclose hardcopy maps or prints of VBMP Data, provided all other requirements of this License Agreement are met.  Without limiting the forgoing, in accordance with Section 4 of this License Agreement, all hardcopy products must include the following notice: “Aerial Imagery ( 2006\2007 or 2008\2009 Commonwealth of Virginia.”
e. Data Duplication:  Licensee may provide Data to a duplicating service contractor solely for the purpose of having the Data copied onto DVDs, CDs or other media for Licensee, but only if the following prerequisites are met:
i) In accordance with Section 4 of this License Agreement, the proprietary notice specified in that section is permanently attached to or marked on each DVD, CD or other media onto which any Data are copied;
ii) The duplicating service contractor, for the benefit of the Commonwealth of Virginia, agrees to promptly turn over all copies of Data to the Licensee, agrees not to use or retain any copy of any Data, and agrees that venue for any dispute pertaining to the Data shall be solely in Richmond, Virginia; and
iii) All other requirements of this License Agreement have been met.
NOTICE TO DUPLICATING SERVICE CONTRACTOR:  The Commonwealth of Virginia gives you its permission to make DVD, CD or other copies of the Commonwealth’s proprietary Data for the Licensee identified at the beginning of this License Agreement, provided that prerequisites (i) and (ii) above are met and you promptly follow through on delivering all copies of the Data to the Licensee.  If you have any question and you wish to contact the Commonwealth, please call or write to:  Virginia Geographic Information Network, 110 S. Seventh St., Suite 135, Richmond, Virginia, 23219  (804) 786-8175.

f. Internet Display of Reduced Resolution Images:   Images that are derived from Data may be displayed by Licensee on a Licensee-owned or Licensee-controlled Internet web site, but only if the following prerequisites are met:

i) Each part of the displayed image must have a lower resolution than the original Data from which that part of the image was derived.  Specifically, original Data of 6-inch resolution can never be displayed at a resolution finer than 1 foot.  Original Data of 1-foot resolution can never be displayed at a resolution finer than 2 foot.   Original Data of 2-foot resolution can never be displayed at a resolution finer than 3 foot.  Original Data of 1-meter resolution can never be displayed at resolution finer than 4 foot.

ii) Any Licensee that has the boundaries of a military installation within its borders must notify VGIN of the data display plan for geographic areas within the boundaries of the military installation and, upon request by VGIN, provide contact information for the military installation.  Licensee shall comply with all applicable laws, rules and regulations.

iii) Licensee shall not authorize the web site visitor to make a digital copy of the displayed image or any part of the image.  Licensee shall not provide the web site visitor with any capability to make a digital copy of the displayed image in whole or in part, except that Licensee is not required to prevent copy-to-clipboard, screen-print, or other functions that are commonly available in user systems and not preventable at the web site.

iv) The following statement must be included in any map display using VBMP data “Aerial Imagery ( 2006\2007 or 2008\2009 Commonwealth of Virginia”.

v) If the web site is hosted by an independent contractor hired by Licensee, the requirements of Section 3(c) above must also be met.

vi) Licensee must give VGIN advance written notice of the Internet address and primary contact information of any web site that will display the Data; and

vii) All other requirements of this License Agreement have been met.

g. Intranet Display of High Resolution Images:   Licensee may allow persons other than its own employees to use Licensee’s Intranet to view Data-derived images having a finer resolution than prescribed above in section 3(f), but only if Licensee has security systems in place which make it absolutely impossible for non-employees to obtain an electronic copy of Data from the Intranet, and access is only available on site, and all other requirements of this License Agreement are met. Without limiting the foregoing, a security system that depends on human monitoring of the non-employee’s activity is not sufficient.  In regard to allowing hardcopies of the Data, see Section 3.d.

If Licensee wants to use or disclose Data other than as expressly authorized above, Licensee must first obtain a signed written consent from VGIN which expressly details the specification and procedures for the additional use or disclosure and expressly consents to such use or disclosure.  

4. Proprietary Notice.  Licensee may make copies of the data.  Licensee shall ensure that all copies of Data include the following notice:  “Aerial Imagery ( 2006\2007 Commonwealth of Virginia.”  For digital copies having data resolution finer than that allowed by section 3.f.(i) the above notice shall also include the following: “The data contained herein are the property of the Commonwealth of Virginia.  Distribution of any of these data to anyone not licensed by the Commonwealth is strictly prohibited.”  The above notice shall be affixed to the copy in a manner and location sufficient to give reasonable notice to users of the copy.
5. Reporting Errors to the Commonwealth.  The Commonwealth has acquired the Data from a private sector firm.  The contract required the contractor to use procedures designed to produce data to National Standard for Spatial Data Accuracy (NSSDA) Standards.  The contractor also provided a warranty to repair or replace certain Data at no charge to the Commonwealth if relevant errors are reported to the contractor by September 30, 2003, and in some cases, a later deadline.  The Commonwealth will provide guidelines for reporting any errors Licensee may discover in Data provided by the Commonwealth.  The Commonwealth requests that any such errors be promptly reported to the Commonwealth to maximize the Commonwealth’s opportunity to obtain correction of the errors under warranty.  Nothing herein shall be construed as obligating the Commonwealth to correct or obtain correction of any errors, however. 

6. No Liability for Errors.  The Commonwealth cannot assume responsibility for any inaccuracies in the Data, nor can the Commonwealth undertake to correct or notify Licensees of any errors that may be called to the Commonwealth’s attention before or after the Commonwealth’s delivery of the relevant Data to Licensee.  Accordingly, all Data provided hereunder are provided “AS IS.”  Without limiting the foregoing, any liability of the Commonwealth, its officers, agents and employees in connection with this License Agreement shall be limited to no more than the fees the Commonwealth received from Licensee in connection with this Agreement, and the Commonwealth, its officers, agents and employees shall have no liability for lost profits, consequential damages or for any lawsuits filed against Licensee or its personnel in connection with any Data.   Licensee agrees it will not use or allow use of Data in any setting which could subject the Commonwealth or its personnel to liability for inaccuracies in the Data, or for failure to provide adequate information about the Data. 

7. Security and Record Keeping.  Licensee shall implement security measures sufficient to ensure, and shall maintain records sufficient to demonstrate, its compliance with all requirements of this License Agreement, particularly the requirements in sections 3 and 4 above.  Without limiting the foregoing obligation, the Commonwealth in its discretion may prescribe and amend security measures and record keeping formats to be followed by Data Licensees as part of their overall security and record-keeping program.  Licensee shall promptly make its records available to inspection if the Commonwealth requests such access.
8. Termination.  The Commonwealth may terminate this license in writing:  (a) if the Commonwealth adopts a new standard license agreement to be used for licensing of Data to Virginia governmental entities and Licensee does not agree to the new version within 30 days after its adoption by the Commonwealth; or (b) if the Commonwealth concludes in good faith that Licensee has failed to fully comply with the current License Agreement and the matter is not resolved to the Commonwealth’s satisfaction within 30 days after the Commonwealth gives Licensee written notice of its intent to terminate.  In the event of termination under this section, unless otherwise directed by VGIN in writing, Licensee shall return all original media and destroy all copies of Data in its possession or control, except Licensee may maintain any hardcopy prints made under section 3(d) of this agreement.  If the Commonwealth elects not to terminate one or more licenses in circumstances (a) or (b) above, or terminates licenses but chooses to allow some continued use or otherwise allows exceptions from its standard license agreement, such action shall not be construed as negating the “standard” nature of its license agreement or as otherwise limiting its rights under clause (a) above.  Licensee certifies that its record retention and disposition schedules under the Public Records Act or other applicable law permit Licensee to carry out the provisions of this section and will be maintained at all relevant times to preserve Licensee’s ability to perform its obligations under this Section.

9. Freedom Of Information Act.  Licensee’s attention is directed to Item 468.C of Chapter 899 of the 2002 Acts of Assembly, which provides an exemption from the Freedom Of Information Act and similar laws.  This special exemption may duplicate other protection available under current or future statutes.

10. Rights in Data.  This License Agreement grants Licensee a limited, nonexclusive license to use and disclose Data to the extent permitted by this License Agreement.  Licensee acquires no intellectual property or other interest in any Data, including, without limitation, in any orthophotographs derived therefrom, whether in printed or electronic form. Licensee may claim ownership in line drawings created by Licensee if the line drawing does not present a photo-like image. 

11. Disputes: Contractual claims shall be processed in accordance with the procedure in Va. Code § 2.2-4363. The public body receiving a contractual claim shall issue its final decision on the claim within ten days after it is submitted.

12. Payment: The contractual clauses required in Va. Code § 2.2-4354 are incorporated herein by reference.

13. Miscellaneous.  This is the complete and final expression of the parties’ License Agreement and can be modified only in a writing signed by both parties.  Any waiver of a provision of this License Agreement shall be void unless in writing and signed by the waiving party.  Any waiver shall be interpreted to apply only to the past unless it expressly states that it applies to the future.  Any attempt by Licensee to assign this License Agreement without the Commonwealth’s prior written consent shall be void.  If any provision of this License Agreement is unenforceable, this shall not affect the validity of the rest of this License Agreement, but the provision in question shall be limited or construed in a manner to accomplish as much of the intent of the provision as legally possible.  This License Agreement shall be governed in all respects by Virginia law, and any dispute associated with this License Agreement or any Data shall be heard only in Virginia courts. 

This license agreement supersedes the license agreement between the parties signed on _______________ (date).

THE UNDERSIGNED representative of each party hereby represents and warrants that he is duly authorized to sign this License Agreement on behalf of the party indicated, and that such party does hereby sign this License Agreement, intending to be bound:

___________________________ (Licensee)

COMMONWEALTH OF VIRGINIA

By:
_____________________


By:
_________________________

Printed name:
_______________


Printed name: _Stacey Provence-Roosa

Title:
_____________________


Title:
_Scanner Operations\Image Analyst_

Date:
_____________________


Date:
_________________________
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