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INTRODUCTION

Section 33.1-23.3 of the Code of Virginia provides that a municipality may request the responsibility of taking over their construction program by notifying the Commonwealth Transportation Board (CTB) by July 1, for implementation for the following year. The construction funds payments may be made on a quarterly basis (October, January,  April, and July) and shall be reduced by the amount of federal-aid construction funds that is credited to each municipality. The federal-aid construction funds are retained in a City or Town Federal Escrow Account and are made available as a project is implemented. The amount of a municipality’s allocation that is federal-aid is determined on a yearly basis, but is usually under fifty (50) per-cent. However, for previously funded projects.


.

The construction funds available to the municipality  are further reduced by the amount of funds allowed or forecasted to be expended by the Department of Transportation (VDOT) or Department of Rail and Public Transportation for any prior projects requested by the municipalities. 

      These guidelines have been developed to provide background information and guidance to those municipalities participating in this program. They have been developed by the Local Assistance Division (LAD) of the Department, who should be contacted in case of questions or comments The guidelines are intended for those people familiar somewhat with federal and state terminology, and thus a glossary of terms is not included. 

        . The guidelines are separated into the three phases of a normal project – preliminary engineering, right-of-way, and construction. They are not meant to stand alone, therefore the user is encouraged to seek further guidance or assistance either through the references listed or by contacting the Local Assistance Division. Further, the guidelines will be constantly up-dated as more experience is gained by the municipalities in administering this program. The expectation is that as this occurs, they will assume more and more of the role of self-certifying to the Federal Highway Administration (FHWA) and VDOT’s role in reviewing, approving, and certifying items will diminish, and assume more of an oversight role. Throughout this learning experience, VDOT has expressed a willingness to provide assistance to the municipalities by making available whatever  manuals, forms, procedures, experiences, etc would be of benefit to the municipalities to make this program work or by simply being available to answer questions and provide comments.

PRELIMINARY ENGINEERING





OVERALL AGREEMENT

         When a municipality decides to administer its highway construction program and receive quarterly payments for the state portion of its annual highway urban construction allocations, an agreement is needed between the municipality and the VDOT. The agreement spells out certain items that both parties agree to and provides for a 30 day written termination. A copy of a standard agreement is contained within the appendix. 





AUTHORIZATIONS


When a municipality is ready to get federal authorization for a project, they need to contact  LAD by letter or e-mail requesting VDOT to obtain a federal agreement to authorize the project. The project number and the UPC number are needed, both of which can be found in the current Six Year Program. (S6YP) [ Sherry – need correct title and abbreviation] The amount of money to be put under agreement is also needed, and if different from that shown in the S6YP, an explanation for the difference, including a source for any additional money. Lastly, a copy of the municipality’s resolution asking VDOT to start the project should be attached. A sample resolution is included in the appendix. A resolution including all of a municipality’s projects may be submitted in lieu of individual project resolutions. Once a request is made, a normal agreement takes 10 working days to complete. For pure state projects, no agreement is needed and the municipality may simply start working.


In order for a municipality to have a project included in the S6YP, a list of projects needs to be submitted to LAD by December 1 of each year and include a cost estimate in VDOT’s Project Cost Estimation System and a schedule of development.

The municipality also needs to hold a public hearing for new projects, but this is discussed further under the public hearing section.

Federal reference – 23 CFR 630

ENVIRONMENTAL PROCESSES


Section 10.1-1188 of the Code of Virginia states that the Secretaries of Transportation and Natural Resources jointly establish procedures for review of highway projects.  This agreement establishes a form (SERP) which is used to determine what type of environmental assessment is needed. This applies to both federal and state projects.


The SERP form (see appendix) is completed by the municipality and submitted to the Environmental Division (EQD) of VDOT.  EQD will coordinate the form with all applicable federal and state agencies and report the findings to include any necessary corrective actions to the municipality. A normal project should be reported back to the municipality within ----------  days from receipt of a SERP form.

              For federal projects, EQD and the Civil Rights Division (CRD) [ is this correct?] will need to be involved in reviewing and approving the document regardless of type, before transmitting it to  FHWA. In that regard, it may be best from a municipality standpoint to involve EQD early on in the process. It may be that for some projects, VDOT staff may be asked to conduct the study and prepare the necessary documentation as to environmental effects. In other case, the municipality may use a consultant. VDOT staff is available to review consultant qualifications  and to provide any needed training.

Federal Reference – 23 CFR 771

State Reference -      Section 10.1-1188 of the Code of Virginia





 CONSULTANT PROCUREMENT

           In some cases, a municipality may decide to augment its staff by hiring an outside firm to do the actual work. In all cases, the municipality, as the user of the money, is responsible for adhering to all applicable federal and state requirements, including the state procurement laws.  In some cases, it may be beneficial for VDOT to be involved in consultant selection.

Federal Reference – 23 CFR 172

State Reference -   Chapter 43, Section 2.2 of the Code of Virginia





VALUE ENGINEERING

                 The Code of Virginia requires a value engineering (VE) study on all projects exceeding 5 million in cost. [I assume construction cost- need to add that word if so]. VDOT is responsible for the conduct of these studies by law and as such, all reports must be submitted to and approved by VDOT. There is a provision for waiver of this requirement [what situations?] which also must be submitted to VDOT for approval.

                In some instances, there are legitimate differences of opinion as to whether or not a particular VE recommendation is to be implemented. The practice is to circulate the report among all the participants, including the municipality, for comments and recommendations. In the case of these type projects, { city official?] will be the final decision maker as to whether or not the VE recommendation will be implemented.

Federal Reference – 23 CFR 627

State reference -       Section 33.1-190.1 of the Code of Virginia


             LOCATION APPROVAL AND LIMITED ACCESS APPROVAL


Federal Regulations require, each state to have procedures approved by the FHWA to carry out a public involvement/public hearing program pursuant to 23 U.S.C. 128 and 40 CFR parts 1500 through 1508. Including submission to the FHWA of a transcript of each public hearing and a certification that a required hearing or hearing opportunity was offered. The transcript will be accompanied by copies of all written statements from the public, both submitted at the public hearing or during an announced period after the public hearing.

State law states that the CTB approves all new locations and if a road is to be limited access, CTB approval is also needed. VDOT’s “Public Involvement Policy and Procedure Manual” details the format and the type of information to be submitted in order for the CTB to make a decision. The Board meets on the third Thursday on those months in which it holds a meeting, so the length of time required to get a decision will depend on when in the month the information is received and whether or not the CTB is holding a meeting that month. In order to get on the agenda for a particular month, normally the information needs to be submitted six weeks prior to the meeting.

Federal Reference – 23 CFR 771.111 - Region 3's Environmental Guidebook 23 CFR 771, Subchapter H – Right of Way and Environment, PART 771 – Environmental Impact and Related Procedures

State Reference - Sections 33.1-12 and 33.1-18 of the Code of Virginia






DESIGN APPROVAL

           The municipality must design a project so that it meets minimum AASHTO standards. A municipality may have different standards that meet or exceed AASHTO standards, but these need to be reviewed and approved by VDOT and FHWA before they are authorized for usage. Every thing is considered flexible design wise except safety and proving adequate mobility.

                    Once a project is ready to go to public hearing, a set of plans needs to be submitted to LAD for review of the design. No more submittals are needed unless there are significant changes to this design, either as a result of the public hearing comments or for other reasons. When in doubt, a second submittal should be made. A normal project should be reviewed within two weeks, but prior notice to VDOT will help expedite the review process.

                     VDOT has a number of manuals available through their web site using the business networks tab that would be helpful in project design. A list of these publication is included in the appendix. In addition, a chart depicting the steps needed for project development for city-administered projects is also included ion  the appendix.

             [ need something on lighting policy here and city’s  desire to put in lighting in conflict with our policy]





DESIGN EXCEPTIONS

          Occasionally, it becomes necessary to propose an exception to minimum AASHTO standards.

When this occurs, the municipality needs to submit a request to LAD for an exception, including the reason why the exception is being requested. Approval from the FHWA will be required for NHS projects and for federal oversight projects. Any approved design exceptions need to be shown on the title plan sheet.

Federal Reference – Title 23, US Code 109 and 23 CFR 625





PUBLIC HEARINGS

The municipality is responsible for conducting public hearings for a particular project. VDOT has developed the “Public Involvement Policy and Procedure Manual” which is available to further discuss the requirements and how to meet them. The term “public hearing” is meant to be all encompassing to include those instances where a willingness notice is justified. Some projects will require a two hearing process while  others may only need one hearing.

Before a new project is added to the S6YP, a public hearing is required under state statues. The municipality is responsible for this hearing also. While not required, many projects will have additional hearings or public meetings to seek public input.

Federal Regulations require, states each State must have procedures approved by the FHWA to carry out a public involvement/public hearing program pursuant to 23 U.S.C. 128 and 40 CFR parts 1500 through 1508.

The Commonwealth Transportation Board shall not locate and establish any route under subdivision (1) of §33.1-12 until: the Department of Transportation has (i) published in a newspaper published or having a general circulation in the county, city, or town in which the route is to be located and established a notice of its willingness to hold a public hearing on the matter, (ii) notified the governing body of the county, city, or town in which the route is to be located of its willingness to hold a public hearing on the matter, and (iii) held a public hearing, if one has been requested.

Federal Reference – 23 CFR 771

State  Reference - Sections 51.5-40 and 33.1-18 of the Code of Virginia 

Department Policy Memorandum – DPM 1-11




PLAN REVIEWS

       See discussion under DESIGN APPROVAL.
 A set of the final plans should be electronically transmitted to VDOT when available.

       If the municipality desires, VDOT will review the finished plans prior to advertisement in order to help determine if the project is in effect biddable and constructible. If a municipality desires this service, LAD should be given a 2-3 week advance notice to ensure staff time for this review is available.

RIGHT-OF-WAY 

















ENVIRONMENTAL RE-EVALUATIION


            Federal regulations require that when a project enters a new phase of development, that a  re-evaluation of the environmental document be made. This is to determine if significant changes to the project’s scope have been made since the original document was written. If not, a statement is made that certifies this. If significant changes have been made, then these changes need to be addressed in a supplement to the document. In extreme cases, a new public hearing may be required.

            The municipality is responsible for this re-evaluation, and as with the original document, the results are to be submitted to VDOT for approval and submittal to FHWA. [Earl do we want to put a detailed list of items in the appendix as to what is needed for this reevaluation]

Federal Reference – 23 CFR 771






AUTHORIZATION

         
When the municipality is ready to purchase right-of way for a federal project, LAD should be contacted. The municipality will need to submit copies of final plans, the environmental reevaluation, a cost estimate, and the cost for utilities, broken down by utility company. This authorization will take {need days] for a normal project.






PURCHASE OF RIGHT-OF WAY

                When a municipality is ready to purchase needed right-of way for a project, detailed cost estimates for property, and relocations need to be developed, in addition to cost estimates for utility relocations. The municipality is responsible for adhering to all applicable federal and state statues including the procedures to be followed for condemnation, appraisals, titling, the licensing and approval [by who?] of appraisers, and the format of plan sheets. VDOT will make available any manuals and reports and provide any needed training which have been developed to assist in this activity.



For federal projects, the municipality needs to submit { need list from Stuart or a list developed and included in appendix such as that contained in his dec 18 memo slightly modified to take out references to what municipality must do} to VDOT for approval and submission to FHWA. Once this material is submitted, a normal project takes approximately [ need days from Stuart]  days for approval of  purchases to be approved. When condemnation and/or evictions are involved, this may lengthen this time.  

            VDOT will make available a CD-ROM which provides information a municipality will need to acquire property eligible for federal reimbursement. The CD-ROM provides a roads map of the federal laws and regulations and explains how they work And which ones may apply to a particular project. It provides an overview of the various real estate processes including acquisition, relocation, valuation, and property management.

Federal reference – 49 CFR 24

State reference -     Title 25 of the Code of Virginia [ where does Uniform Relocation assistance Act fit in?]

                                                   UTILITIES



Under state law,  utility companies can be reimbursed for moving utilities because of a project and at project expense. It is recognized that some municipalities have agreements with utility companies that require the company to move its utility because of a project at the company’s expense. In that case, the municipality should take advantage of its agreements and thus save construction monies. This applies to all privately owned utilities. However, in the case of municipally owned facilities, VDOT is required to pay for damage and relocations.

                  In order to pay for utility adjustments at project expense, a detailed estimate by utility needs to be  developed. Eligible project expenses for utilities basically should result in replacing in-kind any utilities which need to be relocated. It is recognized that in some instances, the municipality want to provide up-graded utilities or to put in new utilities while the highway is being  disturbed for construction purposes. This is known as betterment, but it is not an eligible project cost. As it makes sense sometimes to do this betterment work at the same time the project is being constructed, the contractor may perform the work at the same time as constructing the project and then the municipality pays for the betterment portion of the [project.

Federal reference – 23 CFR 645

State reference -     Section 33.1-56 of the Code of Virginia

CONSTRUCTION





ENVIRONMENTAL RE-EVALUATION

         As was the case when moving from the preliminary engineering phase to the right-of way phase, a NEPA re-evaluation is also need when a project moves to the construction phase from the right-of way phase. The same conditions apply as to significant changes in a project’s scope as to how much work is required. The results should again be submitted to VDOT for approval and submission to FHWA.[Earl same question as for RW evaluation]
          





AUTHORIZATION

        When the municipality is ready to advertise a project for construction, they first need to get the project authorized by FHWA for federal projects. The municipality needs to submit the information listed in the appendix entitled FHWA certifications. A normal project takes ----{ need days from Don] days to get approved.

Federal Reference – 23 CFR 635

                                     ADVERTISEMENT – CONTRACT LETTING

              The municipality is responsible for following all procurement laws and requirements in the letting of a contract. VDOT can provide a list of requirements for projects and provide oversight as necessary as to whether or not the requirements have been met. A list entitle “Advertisement” is included in the appendix. {Don using what you handed out is the list complete especially the list of manuals at the bottom?] The Virginia Public  Procurement Act discusses such items as to how a project is to be advertised, how a selection is to be made, bonding, insurance, and audits. Current state law requires the CTB to let all contracts above $2 million in value and allows the commissioner to delegate the responsibility for those contracts under that figure.[need clarification here]

 Federal Reference – 23 CFR 635

 State reference -      Sections 2.2-4300 and [need $2M reference]

 



PERMITS

         The municipality is responsible for obtaining all  necessary permits and licenses for a particular project. However, with erosion and sedimentation concerns, VDOT has an agreement with the Department of Conservation and recreation ( See appendix for a copy of this agreement) [ Earl, Jackie – can we include as copy of this?]that states that VDOT will review all erosion and sedimentation control plans and that VDOT will inspect all projects to insure compliance.


The municipality is then responsible for submitting all erosion and control plans to VDOT for review and approval by both state agencies. The municipality is also responsible for any corrective actions to the plan as may be identified. A normal project usually requires ----  [need days from Earl or Jackie] days for this review.

Federal Reference – 23 CFR 635

State Reference -     Agreement between VDOT and DCR





CHANGE ORDERS

             On some projects, it becomes necessary to account for unanticipated work or work uncovered after the project contract is let. This results in a change order which  in most cases, results in an increase in contract price. The municipality needs to ensure that sufficient funding is available to cover any increased costs. If a change is needed in the federal agreement, the municipality needs to submit to LAD the additional amount needed and the justification for the increased amount.[Don – do we need a sentence here to address state projects and if we need see at all?] The municipality needs approval by the Governor’s office if the changes result in more than a twenty-five percent increase in a fixed cost contract.

Federal Reference – 23 CFR 635

State reference -      Section 2.2-4309 of the  Code Virginia





CLAIMS

              If a contractor files a notice of intent to file a claim, the municipality is responsible for attempting to resolve the matter before it gets to an actual claim. . If this is unsuccessful, the contractor has sixty days after project completion to file the claim.  VDOT will only become involved only to the extent of determining the eligibility of any additional costs to the project and any changes in the federal agreement.   

FISCAL/AUDIT/BUDGET





AUDITS

        As stated in the agreement, VDOT and the municipality will conduct a joint evaluation of the highway program annually [ who is doing this Vince]. This will include a random audit of basic construction and project records to verify compliance with applicable federal and state laws and regulations. Project records need to be maintained for three years after the completion of the project or for five years[ Vince why?]after the final allocation, whichever is later and shall make such records available by VDOT upon request. Documentation for pre-qualifying contractors and consultants must be submitted to VDOT through LAD prior to the signing of a contract for work. [Mike – added this]

         The municipality as a condition of receiving federal and state funds is required to conduct an independent audit of it expenditures.  As part of this audit, a statement needs to be certified by the auditors that the funds under this program have been expended in accordance with applicable federal and state laws and regulations. This is similar to the statement required for street payments. 




VDOT ADMINISTRATIVE FEE

              It is recognized that VDOT will have administrative costs associated with the administration of this program. However, for routine activities like providing assistance, answering questions and providing guidance where requested and  paying vouchers, no fee will be charged to the municipalities for these type services.

        In some instances, VDOT may agree to provide specific project services such as preparation of an EIS  purchasing right-of-way , for which considerable manpower and financial resources are needed. In theses instances, VDOT will direct bill the municipalities on a cost basis.

        A third category of cost to VDOT is in the area of providing a certification or oversight function such as reviewing plans and administrating the Civil Rights program. In the instances, VDOT will also direct bill the locality. For a particular project, the municipality should contact LAD and ask for an estimate for services For a particular project, the municipality may contact LAD and ask for an estimate for services for planning purposes.





LAPSE OF FEDERAL FUNDS

               The law requires that VDOT withhold that portion of a municipality’s allocation that is federal funding. All federal funds have expiration dates attached to them which basically means that these funds will lapse at a specified time.. Therefore, it is incumbent on each and every user of federal funding to implement projects in a timely manner to prevent this loss. A lapse of funding in any municipality may have a detrimental effect on the entire state. For example, FHWA may not approve the allocation of any discretionary funding for the state as a whole based on the case where the state did not successfully the original funds.

            The standard agreement states that the municipality will attempt to have all federal funds obligated within a three year period. Because of the possible negative on the state’s federal funds, it is extremely important that the municipality make every reasonable attempt to achieve this goal. It is recognized however, that there are cases where this is nit feasible such as the necessity to accumulate funds for a large cost project. In cases where a municipality has reasonable doubt due to circumstances that it will not be able to obligate it’s federal allocation within the three year period,  a letter need to be sent to LAD outlining the reasons and the amounts involved. These will then be reviewed on a case by case basis by VDOT.

 The municipality may elect to move a project forward by putting local dollars on a project and then request reimbursement from future allocations. This helps eliminate the situation where federal funds may lapse as the money is already committed before it is available. Obviously, this requires prior FHWA approval.




REIMBURSEMENT

         As per the standard agreement, the municipality should submit to VDOT on a monthly basis [ why by the 10th?] an invoice for each project that the municipality wants reimbursement for. This should be a project level invoice, accompanied by supporting documentation and should be submitted to LAD. The supporting documentation should include copies of invoices paid by the municipality and a to-date project summary schedule tracking payment requests  any adjustments. The appendix includes an attachment entitled “Urban Allocations Paid Directly to Urban Localities” that contains a sample submission that givesVDOT all of the information needed for reimbursement including documentation of the municipality’s required two percent and a project status report for state only funded projects.  In the case of municipalities, indirect costs { need decision]

         VDOT will reimburse the municipality within thirty days of receipt of  an acceptable invoice. The amount may be reduced if a project does not have sufficient allocations  shown in the S6YP.





NON-COMPLETION OF PROJECTS 

                     State law requires that in those cases where a municipality stars a project with state funds and then subsequently cancels a project, the municipality is responsible for reimbursing the CTB the net amount of all funds expended by the CTD for planning, engineering, right-of –way acquisition, demolition, relocation, and construction to the date of cancellation The law further has provisions for the CTB to forgive this obligation under extenuating circumstances.

              Even though the law specifically states that the CTB is to be reimbursed, the spirit of the law is to prevent a municipality from starting and then stopping projects and thus using highway construction funds without accomplishing  a usable or improved facility. Under this program then, if a municipality starts and then subsequently stops a project, the municipality is responsible for reimbursing these funds for allocation to another eligible project regardless of who performs the work, unless the debt is forgiven by the CTB.

Federal reference – [Vince?] 

State Reference -   Section 33.1-44 of the Code of Virginia





TWO PERCENT LOCAL MATCH

              State law requires the municipality to provide two (2) percent of the funding needed for a project under this program. When an invoice is presented for payment to VDOT, this cost to the municipality should be noted and adequate records maintained to document this. This results in the municipality being reimbursed ninety-eight (98) percent of eligible project costs.

State reference -  Section 33.1-44 of the Code of Virginia

CIVIL RIGHTS




The municipality, its agents, employees, assigns or successors, and any person, firm, or agency of whatever nature with whom it may contract or make an agreement, shall comply with the provisions of the Virginia Fair Employment Contracting Act, Sections 2.1‑374 through 2.1‑376.1 of the Code of Virginia (1950), as amended. By signing the overall agreement, the recipient agrees the municipality will not discriminate against any employee or applicant for employment because of race, religion, color, sex, or national origin, except where religion, sex, or national origin is a bona fide occupational qualification reasonably necessary to the

normal operation of the municipality. The municipality agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this nondiscrimination clause, including the names of all contracting agencies with which the municipality has agreements of over ten thousand dollars. The municipality also needs to submit project estimates prior to advertisement as well as actual bids prior to award for both projects and any consultant contracts [is this correct?] to the Civil Rights Division (CRD) so that theses can be analyzed for DBE concerns. These reviews should take a week or less for a normal project, and CRD will
 respond with any concerns as well as the actual DBE goals for  a particular project by looking at what can be subcontracted and the available market.. [Amanda  can we say something here about eliminating small dollar projects?]

                      The appendix contains a  detailed discussion of the civil rights requirements for both federal and state projects. This information includes discussion of reporting requirements, record retention, goal setting, compliance and payment monitoring, and required training. 

                      CRD will ensure that the municipality has followed guidelines through project monitoring which is conducted during the life of the project. This monitoring is normally done by the project inspectors, who thus need to be trained in these duties.  Project monitoring entails the completion of DBE Compliance Reviews, EEO Contractor Compliance Reviews, and OJT enrollments. In each section (DBE, EEO Contractor Compliance, OJT), the required submittals of documentation is indicated in the appendix [ is this correct?] to include what information is due, when due and to whom (DCRM) with reference to supporting regulations/specifications. All information is submitted for the life of the project, including a contract close out report. The CRD submits quarterly and annual reports are submitted to FHWA as well as copies of DBE Compliance Reviews and EEO Contractor Compliance Reviews, as required.   

[need federal  and state references]
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